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(iii) The securities must be sold
through an underwriter or under-
writers, acting as principal(s) or as
agent(s) for the registrant; and

(iv) The underwriter or underwriters
must be named in the prospectus which
is part of the registration statement.

As used in this paragraph, the term at
the market offering means an offering of
securities into an existing trading mar-
ket for outstanding shares of the same
class at other than a fixed price on or
through the facilities of a national se-
curities exchange or to or through a
market maker otherwise than on an
exchange.

(b) This section shall not apply to
any registration statement pertaining
to securities issued by a face-amount
certificate company or redeemable se-
curities issued by an open-end manage-
ment company or unit investment
trust under the Investment Company
Act of 1940 or any registration state-
ment filed by any foreign government
or political subdivision thereof.

(Secs. 6, 7, 10, 19(a), 48 Stat 78, 81, 85; secs. 205
209, 48 Stat. 906, 908; sec. 8. 68 Stat. 685; sec.
1, 79 Stat. 1051; sec. 308(a)(2), 90 Stat. 57; 15
U.S.C. 77f, 77g, 77j, 77s(a))

[48 FR 52896, Nov. 23, 1983, as amended at 59
FR 43470, Aug. 24, 1994]

§ 230.416 Securities to be issued as a
result of stock splits, stock divi-
dends and anti-dilution provisions
and interests to be issued pursuant
to certain employee benefit plans.

(a) If a registration statement pur-
ports to register securities to be of-
fered pursuant to terms which provide
for a change in the amount of securi-
ties being offered or issued to prevent
dilution resulting from stock splits,
stock dividends, or similar trans-
actions, such registration statement
shall, unless otherwise expressly pro-
vided, be deemed to cover the addi-
tional securities to be offered or issued
in connection with any such provision.

(b) If prior to completion of the dis-
tribution of the securities covered by a
registration statement, additional se-
curities of the same class are issued or
issuable as a result of a stock split or
stock dividend, the registration state-
ment shall, unless otherwise expressly
provided therein, be deemed to cover

such additional securities resulting
from the split of, or the stock dividend
on, the registered securities. If prior to
completion of the distribution of the
securities covered by a registration
statement, all the securities of a class
which includes the registered securi-
ties are combined by a reverse split
into a lesser amount of securities of
the same class, the amount of undis-
tributed securities of such class
deemed to be covered by the registra-
tion statement shall be proportion-
ately reduced. If paragraph (a) of this
section is not applicable, the registra-
tion statement shall be amended prior
to the offering of such additional or
lesser amount of securities to reflect
the change in the amount of securities
registered.

(c) Where a registration statement on
Form S–8 relates to securities to be of-
fered pursuant to an employee benefit
plan, including interests in such plan
that constitute separate securities re-
quired to be registered under the Act,
such registration statement shall be
deemed to register an indeterminate
amount of such plan interests.

[30 FR 13824, Oct. 30, 1965, as amended at 55
FR 23923, June 13, 1990]

§ 230.417 Date of financial statements.

Whenever financial statements of
any person are required to be furnished
as of a date within a specified period
prior to the date of filing the registra-
tion statement and the last day of such
period falls on a Saturday, Sunday, or
holiday, such registration statement
may be filed on the first business day
following the last day of the specified
period.

[22 FR 2328, Apr. 9, 1957]

§ 230.418 Supplemental information.

(a) The Commission or its staff may,
where it is deemed appropriate, request
supplemental information concerning
the registrant, the registration state-
ment, the distribution of the securi-
ties, market activities and under-
writers’ activities. Such information
includes, but is not limited to, the fol-
lowing items which the registrant
should be prepared to furnish promptly
upon request:
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(1)(i) Any reports or memoranda
which have been prepared for external
use by the registrant or a principal un-
derwriter, as defined in Rule 405
(§ 230.405), in connection with the pro-
posed offering;

(ii) A statement as to the actual or
proposed use and distribution of the re-
ports or memoranda specified in para-
graph (a)(1)(i) of this section, identi-
fying each class of persons who have
received or will receive such reports or
memoranda and the number of copies
distributed to each such class;

(2) In the case of a registration state-
ment relating to a business combina-
tion as defined in Rule 145(a) (17 CFR
230.145(a)), exchange offer, tender offer
or similar transaction, any feasibility
studies, management analyses, fairness
opinions or similar reports prepared by
or for any of the parties to the subject
transaction in connection with such
transaction;

(3) Except in the case of a registrant
eligible to use Form S–2 or Form S–3
(§§ 239.12 or 239.13 of this chapter), any
engineering, management or similar
reports or memoranda relating to
broad aspects of the business, oper-
ations or products of the registrant,
which have been prepared within the
past twelve months for or by the reg-
istrant, any affiliate of the registrant
or any principal underwriter, as de-
fined in Rule 405 (§ 230.405), of the secu-
rities being registered except for:

(i) Reports solely comprised of rec-
ommendations to buy, sell or hold the
securities of the registrant, unless such
recommendations have changed within
the past six months; and

(ii) Any information contained in
documents already filed with the Com-
mission.

(4) Where there is a registration of an
at–the–market offering, as defined in
§ 242.100 of this chapter, of more than 10
percent of the securities outstanding,
where the offering includes securities
owned by officers, directors or affili-
ates of the registrant and where there
is no underwriting agreement, informa-
tion (i) concerning contractual ar-
rangements between selling security
holders of a limited group or of several
groups of related shareholders to com-
ply with the anti-manipulation rules
until the offering by all members of the

group is completed and to inform the
exchange, brokers and selling security
holders when the distribution by the
members of the group is over; or (ii)
concerning the registrant’s efforts to
notify members of a large group of un-
related sellers of the applicable Com-
mission rules and regulations;

(5) Where the registrant recently has
introduced a new product or has begun
to do business in a new industry seg-
ment or has made public its intentions
to introduce a new product or to do
business in a new industry segment,
and this action requires the investment
of a material amount of the assets of
the registrant or otherwise is material,
copies of any studies prepared for the
registrant by outside persons or any in-
ternal studies, documents, reports or
memoranda the contents of which were
material to the decision to develop the
product or to do business in the new
segment including, but not limited to,
documents relating to financial re-
quirements and engineering, competi-
tive, environmental and other consid-
erations, but excluding technical docu-
ments;

(6) Where reserve estimates are re-
ferred to in a document, a copy of the
full report of the engineer or other ex-
pert who estimated the reserves; and

(7) With respect to the extent of the
distribution of a preliminary pro-
spectus, information concerning:

(i) The date of the preliminary pro-
spectus distributed;

(ii) The dates or approximate dates of
distribution;

(iii) The number of prospective un-
derwriters and dealers to whom the
preliminary prospectus was furnished;

(iv) The number of prospectuses so
distributed;

(v) The number of prospectuses dis-
tributed to others, identifying them in
general terms; and

(vi) The steps taken by such under-
writers and dealers to comply with the
provisions of Rule 15c2–8 under the Se-
curities Exchange Act of 1934
(§ 240.15c2–8 of this chapter).

(b) Supplemental information de-
scribed in paragraph (a) of this section
shall not be required to be filed with or
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deemed part of the registration state-
ment. The information shall be re-
turned to the registrant upon request,
provided that:

(1) Such request is made at the time
such information is furnished to the
staff;

(2) The return of such information is
consistent with the protection of inves-
tors;

(3) The return of such information is
consistent with the provisions of the
Freedom of Information Act [5 U.S.C.
552]; and

(4) The information was not filed in
electronic format.

[47 FR 11439, Mar. 16, 1982, as amended at 58
FR 14669, 14670, Mar. 18, 1993; 62 FR 543, Jan.
3, 1997]

§ 230.419 Offerings by blank check
companies.

(a) Scope of the rule and definitions. (1)
The provisions of this section shall
apply to every registration statement
filed under the Act relating to an offer-
ing by a blank check company.

(2) For purposes of this section, the
term ‘‘blank check company’’ shall
mean a company that:

(i) Is a development stage company
that has no specific business plan or
purpose or has indicated that its busi-
ness plan is to engage in a merger or
acquisition with an unidentified com-
pany or companies, or other entity or
person; and

(ii) Is issuing ‘‘penny stock,’’ as de-
fined in Rule 3a51–1 (17 CFR 240.3a51–1)
under the Securities Exchange Act of
1934 (‘‘Exchange Act’’).

(3) For purposes of this section, the
term ‘‘purchaser’’ shall mean any per-
son acquiring securities directly or in-
directly in the offering, for cash or oth-
erwise, including promoters or others
receiving securities as compensation in
connection with the offering.

(b) Deposit of securities and proceeds in
escrow or trust account—(1) General. (i)
Except as otherwise provided in this
section or prohibited by other applica-
ble law, all securities issued in connec-
tion with an offering by a blank check
company and the gross proceeds from
the offering shall be deposited prompt-
ly into:

(A) An escrow account maintained by
an ‘‘insured depository institution,’’ as

that term is defined in section 3(c)(2) of
the Federal Deposit Insurance Act (12
U.S.C. 1813(C)(2)); or

(B) A separate bank account estab-
lished by a broker or dealer registered
under the Exchange Act maintaining
net capital equal to or exceeding $25,000
(as calculated pursuant to Exchange
Act Rule 15c3–1 (17 CFR 240.15c3–1), in
which the broker or dealer acts as
trustee for persons having the bene-
ficial interests in the account.

(ii) If funds and securities are depos-
ited into an escrow account maintained
by an insured depository institution,
the deposit account records of the in-
sured depository institution must pro-
vide that funds in the escrow account
are held for the benefit of the pur-
chasers named and identified in accord-
ance with 12 CFR 330.1 of the regula-
tions of the Federal Deposit Insurance
Corporation, and the records of the es-
crow agent, maintained in good faith
and in the regular course of business,
must show the name and interest of
each party to the account. If funds and
securities are deposited in a separate
bank account established by a broker
or dealer acting as a trustee, the books
and records of the broker-dealer must
indicate the name, address, and inter-
est of each person for whom the ac-
count is held.

(2) Deposit and investment of proceeds.
(i) All offering proceeds, after deduc-
tion of cash paid for underwriting com-
missions, underwriting expenses and
dealer allowances, and amounts per-
mitted to be released to the registrant
pursuant to paragraph (b)(2)(vi) of this
section, shall be deposited promptly
into the escrow or trust account; pro-
vided, however, that no deduction may
be made for underwriting commissions,
underwriting expenses or dealer allow-
ances payable to an affiliate of the reg-
istrant.

(ii) Deposited proceeds shall be in the
form of checks, drafts, or money orders
payable to the order of the escrow
agent or trustee.

(iii) Deposited proceeds and interest
or dividends thereon, if any, shall be
held for the sole benefit of the pur-
chasers of the securities.

(iv) Deposited proceeds shall be in-
vested in one of the following:
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